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JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked 
under Title 28, United States Code, Section 1291. A 
seven-count indictment, charging violations of 26 
U.S.C. S$ 4704(a), 4705(a), and 21 U.S.C. § 174, was 
returned against Appellant Albert B. Brooke on June 


29, 1964. After trial by a jury, Appellant was by 


Pir ae 


judgment of the District Court entered October 23, 1964 
convicted on the first five counts of the indictment 
and sentenced on each count to an imprisonment of 10 
years, the sentences on each count to run concurrently 
(Tr. 216-217). 

Appellant filed a timely notice of appeal 
on October 30, 1964 from the judgment of conviction 
and was permitted to proceed on appeal in forma pauperis 
by order of the District Court. On April 15, 1965 
Appellant's Brief was filed by his attorney (appointed 
by this Court) (Case No. 19,060). The United States 
later filed a motion to remand the case for a new trial. 
This was granted. Appellant was then tried by a jury 
in the United States District Court for the District 
of Columbia (Sirica, J. presiding). On April 6, 1966 
the jury rendered a verdict of guilty on the first 
three counts, the trial court having granted a motion 
to sever the other four counts for separate trial 
(Tr. 14). By judgment of the District Court entered 
May 6, 1966, Appellant was convicted on the first 
three counts of the indictment and sentenced on each 
count to an imprisonment of 10 years, the sentences 
on each count to run concurrently. 


Appellant filed a timely notice of appeal 


on May 16, 1966 from the judgment of conviction and 


rate a 
was permitted to proceed on appeal in forma pauperis 
by order of the District Court dated June 7, 1966. 


LE 
STATEMENT OF THE CASE 


aby The Nature of the Case 


The seven counts of the indictment relate 


to two alleged episodes. Counts 1 through 3 charge 


that Appellant, in violation of 26 U.S.C. 88 4704(a), 


4705(a) and 21 U.S.C. 8 174, on or about February 
27, 1964, sold five capsules containing heroin 
hydrochloride to William L. Hampton, an undercover 
agent employed by the Metropolitan Police Department. 
Counts 4 through 7 are not involved in this appeal. 
They concern an alleged episode on or about May &, 
1964. The trial judge granted a motion to sever 
these counts. 
2. The Trial 

As previously indicated, the first three 
counts of the indictment pertain to an alleged sale 
of narcotics by Appellant on February 27, 1964. The 
Government presented two police officers and a 
chemist employed by the Federal Government. Private 
Hampton of the Narcotics Squad testified that on 
February 27, 1964 he was cruising in his car through- 


out the city with one George Pettas, who was driving. 


as ip gts 


It is undisputed that on that day these two men 


were looking for sellers of narcotics and that 


George Pettas, a drug addict, was serving the 
police officer as an informer on this expedition 
(Tr. 39, 117-119). According to Hampton, he and 
Pettas saw Appellant standing on a corner of 8th 
and K Streets, Southeast. Thereupon, Pettas 
stopped the car at the intersection and Appellant 
approached them and asked if they were looking 
for narcotics. Upon getting an affirmative 
response; Appellant allegedly stated that he 

could procure what they wanted from a third party 
around the corner. Hampton further testified 

that he handed Appellant $15.00 and asked him 

to purchase 10 capsules for him. Thereupon, 
Appellant disappeared around the corner and returned 
a few minutes later with a small cellophane package 
containing 10 capsules which he handed to Hampton 
(Tr. 23). . ‘At this point Hampton and Pettas 
left the area in the car driven by Pettas. 
According to Hampton, he performed a so-called 
field test on one of the capsules later that day 
which indicated the presence of a narcotic. Early 
the next morning, he handed an unsealed envelope 
containing the cellophane package and the 10 capsules 


to his superior, Detective Paul. At the trial, these 


Se his 


capsules were the only physical evidence offered by 
the Government in support of the first three counts 
of the indictment. The Government's chemist testified 
that five of these capsules contained nothing but talcum 
powder and the other five contained heroin (Tr. 88). 
It should be noted that the Government chose not 
tocall George Pettas, the informer, as a witness at 
either trial. However, after much personal effort and 
difficulty, defense counsel located George Pettas 
without the aid of the police (FIRST TRIAL Tr. 24). 
He finally appeared as a defense witness only after 
having been arrested pursuant to an attachment for 


contempt (FIRST TRIAL Tr. 136). At the second trial 


he testified under the writ of habeas corpus ad testi- 
ficandum (Tr. 15). 


George Pettas testified that unknown to Hampton, 


he had approached Appellant before the alleged sale 
took place and implored Appellant to help him mulct 


$15,00 from Hampton. In Pettas' words: 


"I said, "J am broke and sick and I want to get 
some, myself."=/ He (Brooke) said, “What do you want 
me to do?" I said, "I have ten dummy caps here,“ and 
I put my hand in my pocket and pulled them out, and I 


Unen Pettas said he was "sick", he meant that he was 
suffering from withdrawal pains associated with drug 
addiction, and he wanted the money to buy drugs for. 
his own use (Tr. 135-36). 


= bie 
said, “Give me $15.00, which is the cost of 10 
capsules...." (Tr. 126) 
Pettas further testified that he had made up 10 
capsules containing talcum powder only. After pre- 
vailing upon Brooke to assist him, Pettas gave 


these capsules to Brooke. It was these 10 “blank” 


capsules, according to Pettas, which Brooke handed 
to Hampton in exchange for $15.00 (Tr. 126-127, 131). 


Pettas testified that he had thus swindled Private 
Hampton several times with the aid of various con- 


federates (Tr. 119-120). 


III 


CONSTITUTIONAL PROVISION 
AND STATUTES INVOLVED 


United States Constitution 


AMENDMENT V 


"No person shall be held to answer for 
a capital, or otherwise infamous crime, unless 
on a presentment or indictment of a Grand Jury, 
except in cases arising in the land or naval 
forces, or in the Militia, when in actual ser- 
vice in time of War or public danger; nor shall 
any person be subject for the same offense to 
be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be 
a witness against himself, nor be deprived 
of lite, liberty, or property, without due 
process of law; nor shall private property 
be taken for public use, without just 
compensation.” 


Title 26 § 4704 (a) 


"(a) General requirement. -- It shall be 
unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in 
the original stamped package or from the 
original stamped package; and the absence 
of appropriate taxpaid stamps from narcotic 
drugs shall be prima facie evidence of a 
violation of this subsection by the person, 
in whose possession the same may be found." 


Title 26 § 4705(a) 


"General requirement. -- It shall be 
unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs 
except in pursuance of a written order of 
the person to whom such article is sold, 
bartered, exchanged, or given, on a form 
to be issued in blank for that purpose by 
the Secretary or his delegate." 


Title 21 § 174 


"Whoever fraudulently or knowingly 
imports or brings any narcotic drug into 
the United States or any territory under 
its control or jurisdiction, contrary to 
law, or receives, conceals, buys, sells, 
or in any manner facilitates the trans- 
portation, concealment, or sale of any such 
narcotic drug after being imported or brought 
in, knowing the same to have been imported 
or brought into the United States contrary 
to law, or conspires to commit any of such 
acts in violation of the laws of the United 
States, shall be imprisoned not less than 
five or more than twenty years and, in 
addition, may be fined not more than $20,000. 
For a second or subsequent offense (as 
determined under section 7237 (c) of the 
Internal Revenue Code of 1954), the offender 
shall be imprisoned not less than ten or 
more than forty years and, in addition, may 
be fined not more than $20,000. 


oes 


IV 
STATEMENT OF POINTS 


1. It was error to deny Appellant's request 
for an instruction on entrapment, since the testimony 
of the witness Pettas supported Appellant's defense 
of entrapment. 

2. It was error to deny Appellant the opportu- 
nity to testify without being cross-examined as to 
his prior convictions since Appellant's testimony 
was needed to help the jury in view of the major 
conflicts between the testimony of Hampton and Pettas, 
the only witnesses who testified concerning Appellant's 
actions. 

3. It was, error to allow, over objection, 
"rebuttal" testimony by a government witness which 
merely reiterated the witness! prior testimony. 

4. Appellant's motion for acquittal should 
have been granted because the Government's case 
depended on the uncorrobrated testimony of one police- 


man. 


eo es 
SUMMARY OF ARGUMENT 


A. The testimony of the witness Pettas, who 
was acting as a Government informer at the time of the 
alleged offense, was that he sold Appellant the very 


capsules which Appellant a few minutes later sold to 


Private Hampton for $15.00. Pettas testified that 


he asked Appellant to buy the capsules from him, and 
that he assured jippellant that they were “blanks” or 
dummies containing no narcotics, so they could be 
safely resold to Private Hampton. Since Appellant 
was thus enticed by a Government informer into buying 
capsules, the judge should have instructed the jury. 
on entrapment. 

B. There were only two eye witnesses to 
the alleged offense who testified - Private Hampton 
and the informer, Pettas. Hampton testified that 
Pettas never got out of their (Hampton's and Pettas') 
car at the time, and so could not have sold to Brooke 
the very capsules Brooke sold to Hampton. Pettas 
testified that he did get out, went behind the car 
where Hampton could not watch him, and sold Brooke 
the capsules, assuring him they were "dummies. In 
view of the conflict of testimony, Appellant himself 
should have been allowed to testify without being 


subjected to cross-examination on his prior convictions. 
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C. Following Pettas' testimony for the 
defense, the Government recalled Private Hampton 
for rebuttal. The trial judge, over defense 
objections, allowed Private Hampton to reiterate 
his prior testimony that Pettas did not get out 
of the car and talk to Brooke. This was error, 
since reiteration of prior testimony is not per- 
missible rebuttal testimony. Such error is 
particularly prejudicial when it is a policeman 
who is repeating what he testified to on direct. 

D. The Government's case rests on two 
points in Private Hampton's testimony, both ofwhich 
Pettas contradicted. One is that Pettas did not 
sell Brooke the capsules which Brooke sold to 
Private Hampton; the other is that the capsules 
which Private Hampton got from Brooke were the same 


capsules which Private Hampton turned over to his 


superior (Detective Paul) the next day in an unsealed 


envelope, which the Government chemist (Dr. Steele) 
later identified as containing heroin. Pettas testi- 
fied he was "shocked" when told that the capsules 

were found to contain heroin, because he had made 

them up as dummies. No independent evidence was 
produced by the Government to support Private Hampton's 


testimony on either point. Appellant's motion for 


a 


acquittal should have been granted because one offi- 
cer's uncorroborated testimony is not sufficient to 


support a conviction. 


VI 
ARGUMENT 


A. It was Prejudicial Error to Refuse to 
Instruct The Jury On Entrapment 


There is no dispute that Private Hampton, a 
plainclothes policeman, and Pettas, rode around the 
city together so that Hampton could buy narcotics 
from persons pointed out to him by Pettas, who as 
a narcotics user was familiar with individuals who 


might sell narcotics. It is also undisputed that 


Private Hampton purchased from Appellant for $15.00 


a cellophane wraprer (of the type used in wrapping 
cigarette packages) containing 10 capsules purporting 
to be narcotics. Pettas' testimony is that he had, 

a few moments earlier, gotten out of the car and out 
of Hampton's sight and sold this very package to 
Appellant (see fn.*). Pettas was on the scene 

solely in his capacity as a police informer; this 

* With respect to this point, Appellant desires the 
Court to read the following pages of the reporter's 


transcript: Tr. 118-120, inclusive; Tr. 123-127; in- 
clusive; Tr. 130-131; Tr. 176-178, inclusive. 
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was one of manv davs in which he rode around Washing- 
ton for hours with Private Hampton, "fingering” sellers 
of narcotics in order to obtain dismissal of narcotics 
charges which were then pending against him.. On this 
occasion, as on others (Tr. 119-120), Pettas decided 
to make some money by swindling Hampton, and so 
persuaded Appellant to buy and resell to Hampton 

a package he (Pettas) had made up, containing only 


hath powder (Tr. 125). The Government is responsible 


for the actions of its chosen agent Pettas in inveig- 
ling Appellant into buying the capsules and reselling 
them to Hampton.. The trial judge in his thinking 
mistakenly lumped Pettas and Appellant together and 
said "They don't admit they were induced to commit 
this crime....% (Ir. 177). What happened was that 
Pettas, a Government agent, perhaps acting without 
the knowledge of the policemen whose agent he was, 
but nonetheless, while performing his duties as infor- 
mer, induced Appellant to do what he did. That is 
entrapment. Even though Pettas' testimony was con- 
tradicted by Hampton's, Appellant was entitled to 
have the jury instructed on entrapment. A defendant 
who did not have any capsules on his person before- 
hand, but who is furnished such capsules by a 


Government informer with a request that he resell 


ei ae 


them to someone else, has been entrapped. The Govern- 


ment can set a trap to catch someone while he is execut- 
ing a criminal plan of his own conception, but the 
Government and its agents are not allowed to induce a 
person to do an unlawful act which he did not previously 
intend to do. Sorrelis v. United States, 287 U.S. 435 
(1932); Sherman v. United States, 356 U.S. 369 (1958); 
Johnson v. United States 115 U.S. App. D.C. 63, 317 F. 
2d 127 (1963); Smith v. United States, 118 U.S. App, 
D.C. 38, 331 F.2d 784 (1964). One who is serving as 
an informer is clearly a Government agent for the | 
purpose of the doctrine of entrapment. See Note, The 
Defense of Entrapment, 73 Harvard Law Review 1333, T3741, 
and cases there cited. 

It is error for a trial judge in his instruct- 
ions to ignore a defense claimed as to which there 
is evidence before the jury; the defendant's theory 
of defense must be stated clearly and completely in 
the court's instmctions. Smith v. United Stccas: 230 
F.2d 935 (6th Cir. 1956); Apel v. United States, 247 
F.2d 277 (8th Cir. 1957). In our case the trial judge 
refused to give any instruction on entrapment, even 
though there was testimony that the capsules which 
Appellant was induced tobuy for sale to Hampton were 


tampered with by the police before being introduced as 


aly 
evidence (Tr. 141-142). 


B. It Was Prejudicial Error to Refuse 
To Let Appellant Testify Without 
Being Cross-Examined on Prior 

Convictions* 

Only two witnesses testified as to what happened 
at the corner of 8th and K Streets, Southeast, on Feb- 
ruary 27, 1964. They were Private Hampton, the plain- 
clothes policeman, and George Pettas, who was a 
Government informer on February 27, 1964. Pettas was 
a defense witness at the trial. Thetestimony of the 
two men was very different in a number of crucial 
respects. Pettas testified that he sold the capsules 
in question to Appellant, telling him they were dummies 
(Tr. 126). Pettas testified that he had made up these 
dummies himself (Tr. 125). 

On the other hand, Private Hampton testified 
that the capsules he got from Appellant contained 
heroin (Tr. 24). He testified that Pettas never got 


out of the car (Tr. 41) and did not have any conver- 


sation with Appellant (Tr. 163). 


Considering the State of the record outlined 
above, it seems clear that the search for truth 
* With respect to this point, Appellant desires the 


Court to read the following pages of the reporter's 
transcript: Tr. 150-155, inclusive; Tr. 159-160. 
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required that the Appellant himself testify as to what 


happened, whether or not the jury would have credited 
his testimony. But the Appellant did not take the 
stand because of the trial judge's ruling that, if 
he did, the Government could cross-examine him about 
prior convictions (Tr. 154-155, Tr. 160). This ruling 
was prejudicial error. As this court said in Luck v. 
United States, 121 U.S. App. D.C. 151, 348 F.2d 763: 

"The trial court is not required to allow 

impeachment by prior conviction every time 

a defendant takes the stand in his own 

defense....There may well be cases where 

the trial judge might think that the cause 

of truth would be helped more by letting 

the jury hear the defendant's story than 

by the defendant's foregoing that opport- 

unity because of a fear of prejudice 

founded upon a prior conviction....” 

(348 F.2d at 768). Agcord: Smith v. 

United States, --- U.S. App. D.C. ---, 

359 F.2d 243 (1966) (Case No. 19629). 
Would the cause of truth have been ‘helped more” if 
Appellant could have testified without having prior 
convictions brought out against him? The testimony 
of Hambon and Pettas concerning the most important 
factual elements of the defense was irreconcilable. 
No other witness to the transaction was available 
to testify, except Appellant. Surely in these cir- 
cumstances the jury should have been allowed to hear 
him. But Appellant was effectively prevented from 


testifying by the judge's ruling on admissibility 
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of prior convictions. The unfairness of this ruling 


is obvious: 4 transaction occurred between a policeman 
and Appellant. The policeman gave his version at 

great length in his testimony, but Appellant could not 
afford to take the stand to give his version at all, 
since in the minds of the jurymen his prior convictions 
would certainly have not only affected the weight given 
his testimony but also would have served to discredit 
his entire defense, whatever it might be. In view 

of the direct conflict in testimony in this trial, 

the search for truth was not furthered by the judge's 
ruling which served to keep Appellant from testifying. 

The possibility that even a policeman's memory 
may not be perfect in recalling events occurring over 
two years earlier is obvious. Private Hampton made 50 
or 60 purchases of narcotics during January and February, 
1964 (Tr. 80); only a phenomenal memory could recall 
every detail of that many transactions. 

It is instructive to compare Private Hampton's 
testimony at the two trials. at the first trial he 
testified that, about an hour before his purchase 
from Appellant at 3:30 p.m., he bought narcotics from 
one James Stup about 2:30 p.m. About 3 or 3:15, he 
placed these in 2 brown envelope for future identi- 


fication (FIRST TRIAL Tr. 32-34, inclusive). Yet, 


Paw oar 


this transaction no where appears in his testimony at 
the seconce trial. 


"Q Now, did you speak with anyone else 
besides George Pettas from the time 
you began your duties until 3:45 on 
that cay? 


I don't recall. I probably did but I 
can't be sure.” (Tr. 38) 


It Vas Prejudicial Error to allow Private 
Hampton to Testify During Rebuttal for 
the Purpose of Reiterating His Prior 


Testimony* ; 


Since Private Hampton was the only eye witness 
called by the Government as 2 witness, his testimony 
was an incispensable element of the Government's case. 
After he testified, giving his version of what had 
happened, the only defense witness (Pettas) testified, 
and gave a very different account. Then the Government 
recalled Private Hampton for rebuttal. Over objection, 
he testified that Pettas dic not, curing the trans- 
action in question, get out of the car and go behind 
it and talk with jppellant (Tr. 162-163). Pettas 
had testified that he had done so (Tr. 125-126). 

The basis of defense counsel's objection was 
that Hampton had testified to the same effect peaeneuers 


(at Tr. 41). 


* With respect to this point, appellant desires the 


Court to read the following pages of the reporter's 
transcript: Tr. 162-163. 
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The trial judge's ruling allowing such rebuttal 
was highly prejudicial to Appellant. After Pettas, the 
only defense witness, contradicted Hampton, it was 
brought out on cross-examination that Pettas had been 
convicted of various crimes (Tr. 145). The Government's 
then asking Hampton again whether Pettas ever got out the 
the car was mere repetition, designed to impress his 
testimony on the minds of the jury. That is not 
proper rebuttal. 

Rebuttal evidence is proper to challenge or 
contradict testimony produced for the defense if it is 
new matter. It should not include cumulative evidence 
or 2 repetition of prior evidence. Allison v. Bannon, 
24 Atl. 2d 363, 128 N.d. App. 161 (1942). Thus, a 
witness will not be allowed to rediscuss matters he 
testified to in his direct and cross examination. 
Blair v. Penn. Turnpike Comm., 33 Atl. 2d 490, 152 
Pa. Super. 555 (1943). 

D. The! Judgment of Conviction Must Be 

Reversed Because of Lack of Adequate 
Corroboration of the Testimony of 
The Undercover Police Officer* 

The only evidence linking Appellant with the 

commission of any crime was the testimony of Private 


Hampton. All other evidence introduced by the 


a 

* With respect to this point, appellant desires the 
Court to read the following pases of the reporter's 
transcript: Tr. 141-143, inclusive. 
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Government was merely to corroborate his story. 

The defense conceded that Appellant transferred 
10 capsules to Private Hampton (Tr. 99). The defense 
contended that theymust have been dummies, since 
Appellant had obtained them from the witness Pettas, 
who testified that they were dummies which he had 
made up himself (Tr. 125-126). The Government said 
the 10 capsules which Appellant sold to Hampton turned 
out to be 5 dummies and 5 capsules of heroin (Tr. 88). 
Assuming that the ten capsules introduced in evidence 
(Tr. 25, 99) included 5 dummies and 5 capsules of 
heroin, the material issues of fact in the case are 
two: 

Were these the same capsules Pettas gave 
Appellant? 

If they were, did Appellant believe they were 
dummies? If both questions were answered affirmatively, 
the criminal intent necessary for conviction under the 
indictment here would be disproven. Pettas testified 


that Hampton must have switched the capsules, sub- 


stituting real heroin capsules for five of those he 


got from Appellant, and that he (Pettas) was ‘shocked" 
when he learned that the chemist had found heroin in 
the capsules (Tr. 141-143, inclusive). 


The only Government witness on the question 
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of the identity of the capsules was Hampton. The issue 
is whether his uncorroborated testimony on this matter 
is sufficient to sustain a conviction. 

A narcotics conviction is not sustainable when 
the Government's case consists solely of a policeman's 
testimony as to purchasing narcotics from 2 defendant 
and the record is “barren of reassuring corroboration." 
Ross v. United States, 121 U.S. App. D.C. 233, 349 Fe 
2a 210 (1965). 


"The majority view there turns finally on 
the lack of adequate corroboration of the 
testimony of the undercover ; lice 
officer." Powell v._United States, --- 
UsSs APP D.C, soa, Soe roed. 7095 709 

Ca 


(1965) 


Applying the same test to our case, we See that there 


se No. 18315). 


is no independent corroboration of Private Hampton's 
story. The exhibits introduced (Government Exhibits 

1, 1-A) were items furnished by Hampton to his superiors 
im the police department. is to the key factual issue -- 
whether Pettas got out of the car and went back of it 

to talk with ijppellant -- there is simply no corroboration. 
Thus, this Court is faced with the question of whether 
to sustain a conviction based solely on a policeman's 
uncorroborated testimony. It must te remembered 

that Private Hampton was assigned to the Narcotics 

Squad, and his job was to buy narcotics and turn them 


over so the sellers could be prosecuted. Due process, 
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as Ross states, requires something more to sustain a 


conviction. 


VII 
CONCLUSION 


For the foregoing reasons, it is respectfully 


submitted that the judgment of conviction of the 
United States District Court for the District of 
Columbia be reversed. 

Respectfully submitted, 


/s/ Mark E. Fields 
Mark E. Fields 


attorney for Appellant 
(Appointed by this Court) 


September 16, 1966 
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UNITED STATES COURT OF aPPEaLS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,241 


Albert B. Brooke, 


v. Appellant, 


United States of America 


Appellee. 


APPEAL FROM JUDGMENT OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


I 
SUMMARY OF ARGUMENT 

A. The defense witness, Pettas, testified that when 
he was a police informer he persuaded Appellant to buy a 
package from him for resale to the policeman, Hampton; 
Pettas further testified that the package contained only 
"dummies", and he so informed Appellant. Yet the package 
contained heroin, according to the policeman and the 
Government chemist. It was error to refuse to give 


any instruction on entrapment, as Appellant requested at 


the trial, on these facts. 

B. The conflict in testimony between Hampton and Pettas 
created a situation in which the trial judge should have 
exercised his discretion to allow Appellant to testify without 
being cross-examined about prior convictions. Such testimony 
would have izretrievably prejudiced the jury not only in 
regard to Appellant's own testimony, but in regard to his 


entire defense. 


C. A witness cannot be allowed to give, as "rebuttal" 


testimony, a mere repetition of what he said in prior testi- 
mony, even though a later witness contradicted him. This is 
so despite the Government's lame argument that it had no 
better rebuttal to offer. The judge's ruling allowing: such 
improper rebuttal was prejudicial to Appellant in the 
circumstances of this case. 

D. In view of Pettas' testimony that the package in 
question contained only "dummies" the policeman’s testimony 
as to continuity in identifying the capsules brought into 
court as those which Appellant sold him, and testimony that 
Pettas never got out of the car, required some corroboration, 
especially in view of the large number of purchases of real 
or purported narcotics in a short time by the policeman and 


his failure to remember the details of sach transaction. 


Se be 
ARGUMENT 
A. Pettas' testimony indicates that he entrapped 
Appellant into committing the alleged offense. 
The Government's brief argues that Pettas' testimony 
did not tend to show that he entrapped Appellant into the 


offense alleged. That interpretation of Pettas' testimony 


is specious. Pettas did testify that he did sell to Appellant 


the very package which Appellant then sold to Hampton, the 
latter transaction constituting the entire offense charged. 

If the Government's testimony is accepted, the package con- 
tained heroin (Tr. 88); if Pettas' testimony is credited, the 
package contained only "dummies" (Tr. 126). But there is no 
doubt that the same package was referred to by both witnesses. 
To refuse to consider the testimony of the two witnesses to- 
gether, as the Government does, is to defeat Appellant's right 
to have adequate instructions given on the basis of all the 
testimony. The Government's and Pettas' testimony together 
would indicate that Pettas (a police informer, present in that 
capacity but acting beyond the scope of his employment) induced 
Appellant, by strenuous persuasion, to buy a package for the 
purpose of selling it to Hampton, which he did; this package 
later turned out to contain narcotics, according to Dr. Steele, 


although Appellant thought it contained only dummies, according 
to Pettas. To argue that such a chain of events is not 


*With respect to this point, Appellant desires the Court to read 
the following pages of the reporter's transcript: Tr. 118-120, 
inclusive; 123-127, inclusive; Tr. 130-131; Tr. 176-178, in- 
clusive. 


entrapment by a Government informer is incredible. The 
Government's brief tells us that Appellant was not induced to 
commit the offenses according to "the Government's case". Is 
a defendant limited to instructions based on the prosecution's 
case? 

The Government expressly insists on viewing the Government 
and defense witnesses separately instead of viewing the testi- 
mony as a whole. This position is certainly anomalous, for 
by doing so, Government counsel would have this court ignore 
the testimony of his own witness. The Government admits that 
defense testimony must be studied to see if it furnishes a 
basis for an instruction on entrapment, but in that search, we 
are supposed to wear blinders and ignore what Government wit- 
nesses said on the stand. The gist of defense testimony was 
that the police informer persuaded Appellant to sell Hampton 
2 package. Obviously that package was thereafter in Government 
hands, and the defense was not in a position to testify as to 
what it was later found to contain. The Government could and 


did present such testimony -- its chemist, Dr. Steele, found 


that the capsules which Hampton turned over to his superiors 


contained narcotics (Tr. 88). 

But the Government now says that "The defense case, no 
matter how viewed, indicated that Appellant did not 'knowing- 
ly' pass narcotics...." This argument is made because the 
"defense case” consisted of a witness who said the package, 


WHEN HE GAVE IT TO APPELLANT,contained only dummies. Why does 


a he 


the Government now want the Court to ignore the Government's 
own witnesses, who said the package when tested proved to con- 
tain heroin, in considering Pettas' testimony? Can the 
Government present witnesses to convict Appellant, and then 
ask this Court to blot out their testimony in order to deny 
Appellant an instruction on entrapment to which he was plainly 
entitled on the basis of ALL the testimony of record? Such a 
piecemeal approach to the search for truth is hardly fitting. 
The Government says "there was no factual issue presented 


by the evidence on entrapment.” On the contrary, it appears 


that the main factual issue of the entire case is "presented 


by the evidence on entrapment." That issue is whether Pettas 
got out of the car and persuaded Appellant to buy a package 
from him to sell to Hampton (as Pettas testified, Tr. 125-127) 
or whether Pettas stayed in the car the whole time, as Hampton 
testified (Tr. 41). That was the only evidence in the case on 
entrapment. If the clear and repeated conflict between Pettas' 
and Hampton's testimony did not present a "factual issue", 
then it is hard to see what the Government means by that phrase. 
Since there clearly was a "factual issue” on entrapment, 
the judge erred in refusing Appellant's request to instruct 
the jury on entrapment. Such error was obviously of the 
gravest importance since the theory of entrapment was a 
principal ground of the defense, and the judge's ruling 


barred it altogether. 


It was prejudicial error to refuse to allow 
Appellant to testify without being cross-examined 
on prior convictions. 

The trial judge ruled that Appellant could not take the 
stand without being cross-examined on his prior narcotics 
convictions (Tr. 158-159). However, the Court noted that 
Appellant had a novel defense -- that the Government informer 
(Pettas) had contrived with defendant a plan to sell dummy 
capsules to Private Hampton. Both Pettas and Private Hampton 
testified. They gave radically different accounts of the 
transaction. This very conflict in testimony made it impera- 
tive that Appellant offer his testimony to give the jury the 


benefit thereof. The Government contends that Appellant's 


testimony would have been substantially the same as that 


presented by Pettas. But this is pure conjecture. It is 


impossible to know what he might have said. Both Luck v. 
United States, 121 U.S. App. D.C. 151, 348 F.2d 763 (1965) 
and Smith v. United States -- U.S. App. D.C. --, 359 F.2d 
243 (1966) emphasize the importance of the search for truth 
in a particular case, even to allowing the jury to hear a 
defendant's story without bringing out a prior conviction. 
Although the Court in Luck and Smith permitted prior con- 
viction testimony in the circumstances there presented, the 
situations there are easily distinguishable from the instant 
case. In those cases there was not the sharp conflict in 
testimony between the policeman and the police informer 


read the following pages of the reporter's transcript: Tr. 
150-155, inclusive; Tr. 159-160. 


testifying for the defense. Further, all of appellant's prior 
convictions were concerned with narcotics. To permit the 
jury to know this would surely have been damaging. This is 
not idle speculation; it is a judicially noted fact. In 
State v. Hawthorne, 90 N.J. Super. 545, 218 A.2d 430, the 
Court said: "The defendant's last conviction for robbery is 
a crime of violence and as stated, he is presently indicted 
for the crime of atrocious assault and battery. If the 

prior convictions were permitted in evidence to affect his 
credibility, the jury could well conclude that the defendant 
is habitually involved in crimes -- this despite a cautionary 
charge by me, and in my opinion would react unfavorably and 
be highly prejudicial to defendant." 

The Court in Hawthorne cited 78 Harvard L. Rev. 441 
(Dec. 1964) and summarized as follows its report of recent 
jury studies: "juries, they find, failed to segragate 
evidence of a prior record introduced for impeachment 
purposes and used it instead as an indication that the 
defendant ‘was a bad man and hence was more likely than 
not guilty of the crime for which he was then standing 


trial’", This realistic view is reflected also in McCormick 


on Evidence, 3 43, P. 94: "On balance it seems that to 


permit...one accused of crime to tell his story without in- 
curring the overwhelming prejudice likely to ensue from 
disclosing past convictions, is a more just, humane, and 
expedient solution.” Further, both Rule 21 of the Uniform 


Rules of Evidence and Rule 106 of the American Law Institute's 


ao) a 


Model Code of Evidence strictly limit the use of past con- 
victions to impeach a defendant's credibility, except for 

crime involving fraud or cases where the defendant himself 
has introduced evidence supporting his own good character 

and credibility. The authorities cited point the way to a 
proper application of the principle announced in Luck. 


Appellant should be allowed to tell his story to the jury 


free of the insurmountable prejudice which would result from 


testimony about his prior convictions. 
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C. Allowing Officer Hampton to give merely repetitious 
testimony as "rebuttal to a defense witness who 
had contradicted him was prejudicial error. 


The engoe-crved by the Government to show that "the 


admission of rebuttal evidence is a matter entirely within 
the discretion of the trial judge” do not support that pro- 
position. In both cases appeals courts affirmed the actions 
of trial judges in excluding certain proffered testimony as 
merely repetitious. Such cases hardly prove the proposition 
here urged by the Government that a trial judge also may allow 
repetitious testimony, as a matter of unreviewable discretion, 
even though that might be prejudicial to a defendant. 

The Government argues that the only way to rebut Pettas' 
testimony "was to have Hampton reiterate his testimony....” 
It is respectfully submitted that a party whose witness has 
been contradicted by a leter witness does not have any right 
to recall its earlier witness to reiterate his testimony. 
The Government cites no case establishing any such right. 
The conflict in testimony presents an issue of fact for the 
jury, and the party whose witness happened to testify first 
dees not thereby earn any right to have his same story heard 
by the jury twice. The prejudicial effect of such reiteration, 
especially when the reiterating witness is a policeman and the 
witness he is contradicting is a convicted felon, is obvious. 
*® With respect to this point, Appellant desires the Court to 


ay ites following pages of the reporter's transctipt: Tr. 41, 
162-163. 


2/ailison v. Bannon, 24 A.2d 363 (N.J. 1942); Blair v. Pennsyl- 
vania Turnpike Com'n, 152 Pa. Super. 555, 33 A.2d 490 (1943). 


Gs 


The policeman's uncorroborated testimony was not 
sufficient to support the verdict under the cir- 
cumstances of this case. 

As the Government notes, Morrison v. United States, No. 
19,325, decided July 13, 1966, and Wilson v. United States, 
118 U.S. App. D.C. 319, 335 F.2d 982 (1963) establish that 
the uncorroborated testimony of a policeman may be sufficient 


to support a conviction for violation of the narcotics laws. 


On the other hand, Ross v. United States, 121 U.S. App. D.C. 


233, 349 F.2d 210 (1965) and the language of the Court in 


Powell v. United States, 122 U.S. App. D.C. 229, 352 F.2d 
705 (1965) establish that under certain circumstances the 
testimony of the undercover policeman may not suffice to 
sustain a conviction in the absence of "reassuring corro- 
boration”. Thus the question is: under what circumstances 
will this Court require some corroborating testimony? In 
our case, the policeman's testimony as to continuity in 
identifying the capsules brought into Court as exhibits 

(Tr. 25-26) was contradicted by Pettas' testimony that there 
must have been a substitution because he sold Appellant 
"dummies" which Appellant then sold to Hampton, whereas the 
capsules which Hampton turned in to his superior were found 
to contain heroin (Tr. 88). This contrasts with the situation 
in Wilson,in which "There is no claim of lack of continuity 
in identifying the capsules as the very contraband which was 
sold." (118 U.S. App. D.C. at 320). In view of the large 
number of narcotics purchases which Hampton made in a short 


time (he made at least fifty purchases during a few months 


as an undercover agent (Tr. 48) and the fact that some of 
them were dummies (Tr. 52-53), this Court should require 
some reassuring corroboration as to the continuity in 
identifying the capsules, in view of the state of the record 
and the conflict between Pettas' and Hampton's testimony. 

In the narcotics cases cited in the preceding pamgraph, 
and in many other appeals from narcotics convictions, this 
Court has been faced with the problem of the reliability of 
an undercover policeman's recollections when he has made a 
large number of narcotics purchases in a short time. In Ross 
the policeman admitted that he could not recollect the details 
of particular transactions without consulting his notes. 

Could Hampton? In this connection, compare Hampton's testimony 
at Appellant's first and second trials, as cited in Appellant's 
opening brief (pages 16-17). The disparities there revealed 
indicate why some corroboration is needed for the testimony 

of an undercover narcotics agent who makes as many purchases 

in a short time as here. If the Court in Ross had doubts 

about a policeman's recollection of the most important 

element in his testimony -- the identification of the 

defendant -- then even more doubt exists here about Hampton's 
recollection of so peripheral a matter as whether or not Pettas, 
his constant companion, got out of the car during one of 


dozens of purchases. This was a matter of far less concern 
to Hampton, at the time, than the identification of the 


*With respect to this point, Appellant desires the Court to 
read the following pages of the reporter's transcript: Tr. 141- 
144, inclusive. 


es 


defendant and the package, since Hampton at the time had 
no way of knowing that there would ever be any issue as to 
whether or not Pettas stayed in the car. It is almost 
incredible that Hampton or any other undercover policeman 
could remember such seemingly minor details of such a. 
large number of transactions in a short period of time, 
and some corroboration of his unaided recollection is re- 
quired by Ross under the circumstances presented by the 
record in this case. 

As two of the dissenting judges noted in Wilson 
(118 U.S. App. D.C. at 321-323): 

"Because of the likelihood of false accusations 
and the difficulty of making an adequate defense on sex 
charges, courts have refused to allow convictions based 
on the uncorroborated testimony of, e.g.,.... a police 
officer on vice duty in a case charging an invitation to 
commit a lewd and immoral (homosexual)act, Kelly v. United 
States, 90 U.S. App. D.C. 125, 194 F.2d 150 (1952). In 
Kelly we avoided rigid quantitative requirements of proof, 
but reversed the conviction because the possibility of 
abuse demanded some corroboration of the vice squad officer's 


testimony. 


The pattern of law enforcement now pursued by the 


narcotics squad is not unlike that of the vice squad as 
described in Kelly. In both the officer sheds his identity 


and mingles with prospective violators for a time, seeking 


evidence on as many violators as possible in that time. 
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Consequently both patterns present a high incidence of 
entrapment problems. In Kelly we said 'the interest of the 
officer in making arrests for this offense, shown by his 
making six such arrests on this one evening in this one 
place.’ The frequency with which narcotics officers 
reappear to testify in different cases shows the same factor 
operates here (fn. omitted). Furthermore, just as sex 
charges are difficult to defend against, so too is a charge 
of selling narcotics... These factors alone raise serious 
questions which have’ been noticed before... But they are 
aggravated in this case, as in many others, by the long 
delay before the defendant was put on notice of the charge 
by being arrested. Here the delay was six months... Other 
cases which have been and are now before this court seem 
to show that such a delay is the prevailing pattern in 
narcotics cases (fn. omitted). An obvious danger is that 
the memory of the narcotics agent, who has dealt with 


many addicts and sellers in his period of undercover work, 


will be blurred (fn. omitted). The more sérious: danger has 


been cogently.stated -by Judge Wright: 'Indeed, a suspect may 
be at a special disadvantage when complaint or indictment, 
or arrest, is purposefully delayed. With no knowledge that 
criminal charges are to be brought against him, an innocent 
man has no reason to fix in his memory the happenings on 
the day of the alleged crime. Memory grows dim with the 
passage of time. Witnesses disappear. With each day, the 


accused becomes less able to make out his defense. If, 


Pah 


during the delay, the Governor's case is already in its 
hands, the balance of advantage shifts more in favor of the 
Government the more the Government lags.' (Nickens v. United 
States, supra, 116 U.S. App. D.C. at 343, 323 F.2d at 813 
(concurring opinion))... 

At the very least, the Government should be required 
in each case to justify its delay. Beyond that, assuming 
that this method of law enforcement is to be allowed, we 
should recognize the onerous burden it puts on the defendant. 
We should then consider whether additional proof from the 
Government is required in order to dispel obvious misgivings 
abou convicting a defendant whose ability to defend himself 


has been substantially impaired." 


CONCLUSION 
For the reasons set forth above and in Appellant's 

opening brief, it is respectfully submitted that the 
judgment of conviction of the United States District Court 
for the District of Columbia be mversed. 

Respectfully submitted, 

/s/ Mark E, Fields | 
By 


Mark E. Fields” 


Attorney for Appellant 
(Appointed by this Court) 


October 26, 1966 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) Where the trial judge fully instructed the jury that 
knowledge is an essential element of the offenses charged 
and there was no evidence that the Government induced 
appellant to knowingly sell narcotics, did he err in refus- 
ing to charge the jury on entrapment? 

2) Where an explanation of possession of the narcotics 
had been made through a defense witness and appellant’s 
testimony would have been substantially the same as the 
defense witness’, did the trial court abuse its discretion 
when it ruled, after full inquiry, that appellant could be 
impeached by his prior convictions if he should testify in 
his own behalf? 

3) Did the trial court abuse its discretion in permitting 
Officer Hampton to testify in rebuttal that Pettas did not 
leave the car or have any conversation with appellant 
prior to the sale where Pettas had testified in detail dur- 
ing the defense case about leaving the car, conferring 
with appellant and arranging the sale of blank capsules, 
when the only mention of Pettas’ leaving the car in the 
Government’s direct case was a brief denial of that fact 
by Hampton in response to a question posed by defense 
counsel and the only way the Government could rebut 
Pettas’ testimony, which went beyond his leaving the car, 
was to have Hampton reiterate that Pettas did not get 
out of the vehicle? 

4) Where the evidence reveals no unreasonable delay 
between the offenses and appellant’s arrest therefor, no 
claim of inability to recall the events of the day of the 
offense is made, and identity is conceded, is the uncor- 
roborated testimony of an undercover agent, which was 
credited by the jury, sufficient to support a guilty verdict? 


INDEX 
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The Government’s Direct Case 
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The Government’s Rebuttal Case 
Instructions and Verdict 


Statutes involved 


Summary of argument 


Argument: 


I. The trial judge did not err in refusing to instruct 
the jury on the defense of entrapment 


Il. The trial court did not abuse its discretion when it 
ruled that appellant could be impeached by his prior 
convictions if he testified in his own behalf 


. The trial judge did not abuse his discretion in per- 
mitting Officer Hampton, during the Government’s re- 
buttal case, to contradict, certain testimony of Pettas 
given during the defense case 


IV. There was sufficient evidence to support the jury’s 
verdict 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,241 


ALBERT B. BROOKE, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
Charged by an indictment filed in the District Court on 


June 29, 1964, with violating the federal narcotics laws, 
appellant was tried by a jury,? found guilty as charged 


1The indictment charged appellant in seven counts with viola- 
tions of 26 U.S.C. §§ 4704(a), 4705(a), and 21 U.S.C. §174. How- 
ever, only counts one through three were involved in the trial below 
and are presently before this Court. 


2 Appellant’s previous convictions on the first five counts of the 
seven-count indictment were vacated on the motion of the Govern- 
ment (Appeal No. 19,060). At the outset of the trial below, all 
counts except one through three were severed for separate trial 
(Tr. 14). 


(1) 
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in counts one through three and, on May 6, 1966, was 
sentenced to imprisonment for ten years on each count, 
the sentences to run concurrently. 


The Government’s Direct Case 


Private William Hampton on February 27, 1964, was 
operating as an undercover agent for the Narcotics Squad 
of the Metropolitan Police Department (Tr. 20, 21). De- 
tective David Paul, Hampton’s immediate supervisor, in- 
troduced the officer to George Pettas at the outset of his 
undercover activities (Tr. 44). Pettas was to provide 
Hampton connections with narcotics peddlers operating in 
this jurisdiction (Tr. 43). 

According to Hampton, in the afternoon of the 27th, 
he and Pettas were driving together in the vicinity of 8th 
and K Streets, S.E. (Tr. 21), when they saw appellant, 
whom the officer had previously met (Tr. 23), standing on 
the street and stopped their car near him (Tr. 22). Ap- 
pellant immediately approached the passenger side of the 
vehicle and asked Hampton if they “were looking,” that 
is, if they wanted narcotics (Tr. 22). When Hampton 
replied that he was “looking,” appellant asked, “How 
many things do you want?”—“things” being an idiomatic 
reference to “capsules” (Tr. 22). After Hampton said he 
wanted ten “things,” appellant asked for the purchase 
money (Tr. 22) and the officer turned over fifteen dollars 
in special police department funds. Appellant then left 
the side of the automobile and walked around the corner 
(Tr. 28). 

A few minutes later appellant returned to the car and 
handed Hampton a small cellophane package, fashioned 
from the covering of a cigarette pack, containing ten cap- 
sules of a white powder (Tr. 23).2 Hampton placed the 
capsules in his pocket and, when appellant left the car, 
he and Pettas drove off (Tr. 23). After leaving the area, 


3 Hampton testified that he presented no written order to appel- 
lant for the capsules and that the capsules were not taken from any 
package bearing Treasury stamps (Tr. 24, 25). 
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the officer placed the capsules in a small brown coin enve- 
lope he carried in the trunk of his car for this purpose, 
marked the envelope with the date, the place of purchase, 
and appellant’s name, and locked the envelope in his trunk 
(Tr. 23). 

Upon arriving home that evening, Hampton took the 
envelope from his trunk into his house where he performed 
a preliminary field test on one of the capsules (Tr. 24). 
The test indicated the presence of narcotics in the con- 
tents of that capsule (Tr. 24). After the field test was 
completed, the officer kept the capsules in his possession, 
locked in a brief case, until the next morning when he 
turned them over to Detective Paul (Tr. 26). 

Detective Paul testified that at his meeting with Hamp- 
ton on the morning of the 28th, the latter turned over to 
him a small cream-colored coin envelope. Inside the coin 
envelope Detective Paul observed ten gelatin capsules con- 
taining a white powder and wrapped in a cellophane ciga- 
rette pack cover (Tr. 81). He initialed the cellophane 
package and placed the date, time and his initials on the 
coin envelope (Tr. 81). He then left Hampton, took the 
package to the Narcotics Squad office and performed a 
preliminary field test on the contents of one of the cap- 
sules (Tr. 82). When the test proved positive, he replaced 
the capsules and cellophane wrapping in the coin enve- 
lope, sealed the coin envelope, and placed it in a larger 
evidence envelope which he signed and lock-sealed (Tr. 
82). He kept the evidence envelope and its contents in 
his possession until March 2, when he delivered it to John 
Steele, the United States Chemist (Tr. 82). 

After receiving the evidence envelope from Detective 
Paul, Steele took proper precautions to see that its con- 
tents were not confused with other exhibits sent for his 
examination (Tr. 87, 88). His subsequent chemical analy- 
sis of the capsules revealed that five contained narcotic 
substances and five contained only talcum powder (Tr. 
88). Steele testified that finding non-narcotic substances 
in capsules sent for his analysis is an infrequent occur- 
ence (Tr. 93). 
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The Defense Case 


After his motion for judgment of acquittal was denied 
(Tr. 100), appellant proceeded with his case. George 
Pettas, the special police employee who had assisted Officer 
Hampton in his undercover operations, appeared as a de- 
fense witness. His version of what occurred on the 27th 
was entirely different from that portrayed by the testi- 
mony of Hampton. According to Pettas, several times he 
had prepared “blank” capsules filled with taleum powder 
and had enlisted the assistance of friends to sell these to 
Hampton in order to get the police department funds to 
purchase narcotics for himself (Tr. 119-120). On the 
27th, Pettas was “sick,” i.e, in need of drugs, when 
Hampton arrived at his apartment and asked him to go 
to Southeast. Pettas decided to make up some blank cap- 
sules to acquire funds needed “to get well.” According to 
Pettas, he made up ten blank capsules by filling them with 
bath powder, wrapped them in some cellophane from a 
cigarette pack, put them in his pocket and went with 
Hampton to Southeast. When they saw appellant on the 
street, he parked the car at the curb, got out of the car, 
called appellant over, walked to the rear of the car and 
had a conversation with him. Pettas asked appellant 
“what was going on” and appellant replied that nothing 
was going on, that he was waiting himself. Pettas then 
asked appellant to pass the blank capsules to Hampton so 
that he, Pettas, could get some money to buy narcotics. 
Appellant agreed and gave Pettas fifteen dollars of his own 
money which he would recoup by selling the blank cap- 
sules to Hampton for a like amount. Pettas then got back 
into the car and appellant approached Hampton and made 
the sale of the blank capsules (Tr. 125-126). 

Pettas also testified that he had taken part in several 
such transactions involving blank capsules where he at- 
tempted to, or did in fact, “cheat” Hampton out of money 
(Tr. 182). He said appellant had no knowledge that he 
was selling narcotics because the capsules he had given 
appellant contained only taleum powder (Tr. 133). He 
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explained the presence of narcotics in five of the capsules 
by accusing Hampton of tampering with them (Tr. 141). 

At the close of Pettas’ testimony, defense counsel ap- 
proached the bench and informed the court that, although 
he had advised appellant not to testify, appellant expressed 
a desire to take the stand in his own behalf (Tr. 150- 
151). Defense counsel asked the court to exercise its dis- 
eretion to prohibit the Government from impeaching ap- 
pellant with his prior convictions should he testify (Tr. 
151, 152). After inquiry into the nature of the prior con- 
victions (Tr. 150-154), the trial judge ruled he would 
permit the government to question appellant on his prior 
convictions should he decide to testify (Tr. 154-155). Ap- 
pellant then conferred with counsel and announced he 
would not take the stand (Tr. 155). Following further 
discussion about the circumstances of the case assertedly 
calling for an exercise of discretion in appellant’s favor 
(Tr. 156-159), defense counsel narrowed his request, ask- 
ing the court to limit the impeachment to the convictions 


for possession of narcotics, as opposed to those involving 
sales (Tr. 160). The trial judge ruled all convictions 
could come in because of the importance of credibility in 
the case (Tr. 160). The defense then rested (Tr. 161). 


The Government’s Rebuttal Case 


When Officer Hampton was testifying during the Gov- 
ernment’s case-in-chief, he was not asked on direct exami- 
nation whether Pettas left the car or had any conversa- 
tion with appellant prior to the sale. On cross-examina- 
tion, however, defense counsel asked the officer if Pettas 
got out of the car at any time and Hampton replied in 
the negative (Tr. 41).* Thereafter, during the defense 
case, Pettas testified that he got out of the car and had 
a conversation, described above, with appellant prior to 
the transaction during the course of which he enlisted the 


+The entire inquiry was as follows: 


Q. Did Mr. Pettas get out [of the car] at any time? 
A. No, sir, he didn’t. 
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assistance of appellant in passing blank capsules which 
he gave to appellant. When the Government recalled Offi- 
cer Hampton as a rebuttal witness, defense counsel im- 
mediately approached the bench and stated that if the 
Government was going to question Hampton about the 
subject of Pettas’ leaving the car, he objected on the 
ground that it was not proper rebuttal because Hampton 
had, on direct, already testified that Pettas did not leave 
the automobile. The Court overruled appellant’s objection 
and permitted Hampton to testify that he was certain 
Pettas did not leave or go behind the car or have any 
conversation with appellant prior to the sale (Tr. 162, 
163). 

Detective Paul was also called as a rebuttal witness. 
He testified that, after he received the chemist’s report 
regarding the ten capsules passed by appellant, he had 
a conversation with Pettas during which the latter ex- 
pressed surprise that five of the capsules contained tal- 
cum powder (Tr. 165, 166). 


Instructions and Verdict 


At the very beginning of the trial, defense counsel 
stated that he was not raising the defense of entrapment, 
but was defending on the ground that the transaction was 
not a “knowing” possession or sale (Tr. 10). Notwith- 
standing this announcement and to the surprise of the 
trial court and the prosecutor, counsel, at the close of all 
the evidence, requested an instruction on entrapment (Tr. 
176). After discussing that defense and its application 
to the facts of the instant case (Tr. 177), the trial judge 
ruled that there was not enough evidence to warrant such 
an instruction (Tr. 178). The court then proceeded to 
charge the jury in a manner otherwise unobjected to and 
specifically informing the jury that lack of knowledge was 
a defense to the charges before them (Tr. 194, 195). The 
jury found appellant guilty as charged (Tr. 205). 


7 
STATUTES INVOLVED 


Title 21, § 174, United States Code, provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being 
imported or brought into the United States contrary 
to law, or conspires to commit any of such acts in 
violation of the laws of the United States, shall be 
imprisoned not less than five or more than twenty 
years and, in addition, may be fined not more than 
$20,000. For a second or subsequent offense (as de- 
termined under section 7237(c) of the Internal Reve- 
nue Code of 1954), the offender shall be imprisoned 
not less than ten or more than forty years and, in 
addition, may be fined not more than $20,000. 

Whenever on trial for violation of this subsection 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the sat- 
isfaction of the jury. 

For provision relating to sentencing, probation, 
ete., see section 7237(d) of the Internal Revenue 
Code of 1954. 


Title 26, § 4704(a), United States Code, provides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate tax 
paid stamps from nacotic drugs shall be prima facie 
evidence of a violation of this subsection by the per- 
son in whose possession the same may be found. 


Title 26, § 4705(a), United States Code, provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 


8 


suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a 
form to be issued in blank for that purpose by the 
Secretary or his delegate. 


SUMMARY OF ARGUMENT 
I 


At the time appellant made his request for an en- 
trapment instruction, the record revealed eithey an un- 
induced sale of narcotics or a sale of what was believed 
to be capsules containing only talcum powder. The trial 
judge fully instructed the jury that knowledge was an 
essential element of the offenses charged—that appellant 
could not be convicted if he had no knowledge he was 
selling narcotics. Since there was no evidence that the 
Government induced a knowing sale of narcotics, the 
trial judge did not err when he refused to additionally 


charge the jury on entrapment. 


I 


At the time appellant requested the court to rule that 
his prior convictions could not be used to impeach him 
if he testified in his own behalf, the trial court had al- 
ready heard the testimony of Pettas, a defense witness, 
which indicated that appellant’s possession of narcotics 
was innocent. The trial judge conducted a full inquiry, 
out of the presence of the jury, into the nature of the 
prior convictions and learned, inter alia, that appellant’s 
testimony would be substantially the same as that of 
Pettas. He ruled that, because of the importance of 
credibility under the circumstances, appellant would not 
be allowed to testify in his own behalf without having 
his criminal record brought to the jury’s attention. On 
these facts, it cannot be said he abused his discretion in 
so ruling. 
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Ii 


The only testimony regarding Pettas’ leaving the car 
prior to the sale in question during the Government’s 
direct case was a brief denial of that fact delivered by 
Officer Hampton in response to a question posed by de- 
fense counsel. Pettas, testifying during the defense case, 
said he not only left the vehicle, but also had a conver- 
sation with appellant and arranged for him to pass 
blank capsules to Hampton. The only way the Govern- 
ment could rebut this testimony was to recall Hampton 
and have him reiterate that Pettas did not leave the car 
prior to the sale. This was permitted by the trial judge 
over defense objection. Considering all the circum- 
stances, it was not an abuse of discretion to admit this 
testimony. 


IV 


The record reveals that there was no unreasonable de- 
lay between the instant offenses and appellant’s arrest 
therefor. Appellant presented a witness who recalled in 
detail the events of the day the offense occurred. He 
conceded that this was not a case of mistaken identity. 
On these facts, the uncorroborated testimony of an un- 
dercover agent was sufficient to support his convictions. 
Morrison v. United States, No. 19,325, decided July 13, 
1966. 


ARGUMENT 


I. The trial judge did not err in refusing to instruct the 
jury on the defense of entrapment. 


(Tr. 10, 22, 28, 125-126, 138, 141, 176, 178, 194, 
195) 


At the very beginning of the trial, while discussing 
severance of counts, defense counsel stated to the court 
that he was not raising the defense of entrapment as to 
the counts on appeal, but was defending on the ground 
that the transaction was not a “knowing” possession or 
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sale (Tr. 10). The proof put on by appellant confirmed 
this statement. Nevertheless, at the close of all the evi- 
dence, defense counsel requested an instruction on en- 
trapment (Tr. 176). The trial judge refused this re- 
quest because there as not enough evidence before him to 
warrant such an instruction (Tr. 178). Appellant now 
relies on this refusal in asking that his convictions be 
set aside. This argument, which at first blush appears 
persuasive, is rendered unconvincing by careful analysis 
of the record. 

The peculiar factual situation presented by appeilant’s 
defense requires some discussion.’ Pettas testified that, 
when he and Officer Hampton saw appellant on the street, 
he stopped the car, got out and talked with appellant, 
arranged for appellant to sell blank capsules to Hampton, 
supplied him with blank capsules, received fifteen dol- 
lars from him, and returned to the car—all before the 
transaction between appellant and Hampton took place 
(Tr. 125-126). He testified that appellant knew the 
capsules contained only taleum powder (Tr. 133) and 
that Hampton must have tampered with them after the 
sale (Tr. 141). There is no testim anywhere in the 
record directly indica orting an infere t 
appellant knew five of the capsules contained narcotics. 

‘Appellant argues that, by refusing to charge the jury on 
entrapment, the court below erroneously precluded a 
theory of the defense from going to the jury. The Gov- 
ernment does not contest the general proposition that it 
is reversible error for the court to refuse, on request, to 


5It is not contended by appellant, and rightly so, that any testi- 
mony of the Government witnesses even hinted entrapment. Ac- 
cording to Hampton, appellant initiated the narcotics transaction 
with no inducement whatsoever on the part of Government officials 
(Tr. 22). Moreover, when told that Hampton was “looking,” appel- 
lant indicated his “ready compliance” by immediately asking for 
the purchase money and, shortly thereafter, producing the capsules 
(Tr. 22-23). There can be no doubt from the Government’s case 
that appellant was not induced to commit the offenses and was, in 
any event, predisposed to do so. See Nickens v. United States, 116 
U.S. App. D.C. 338, 323 F.2d 808 (1963), cert. denied, 379 U.S. 
905. 
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instruct the jury as to the defendant’s theory of the case, 
even where special facts present an evidentiary theory 
which, if believed, defeats the factual theory of the 
prosecution. Salley v. United States, 122 U.S. App. D.C. 
359, 353 F.2d 897 (1965); Levine v. United States, 104 
U.S. App. D.C. 281, 261 F.2d 747 (1958). This_gen- 
eral principle, however, is not applicable unless t! i 


theory, 
190 F.2d 612 (1951) ; Perkins v. United States, 315 F.2d 
120 (9th Cir. 1963); cf. Womack v. United States, 119 
U.S. App. D.C. 40, 386 F.2d 959 (1964). It is ap- 
pellee’s position, which concurs with the view of the 
court below (Tr. 178), that there is no evidentiary sup- 
port in the instant record for the defense of entrap- 
ment.® 

The peculiar factual situation presented by appellant’s 
case is not entirely unlike that encountered by this Court 
in (Raymond) Smith v. United States, 118 U.S. App. 
D.C. 38, 331 F.2d 784 (1964) (en banc). In Smith, de- 


6The fact that Government agents merely afford opportunities 
or facilities for the commission of the offense does not constitute 
entrapment. Sherman v. United States, 356 U.S. 369, 872 (1958) ; 
Hansford v. United States, 112 U.S. App. D.C. 359, 330 F.2d 219 
(1962). 


Entrapment occurs only when the criminal conduct was “the 
product of the creative activity” of law enforcement officials. 
* * * To determine whether entrapment has been established, a 
line must be drawn between the trap for the unwary innocent 
and the trap for the unwary criminal. Sherman Vv. United 
States, supra at 372. 


It must be shown that “the criminal design originates with the 
officials of the Government, and they implant in the mind of an 
innocent person the disposition to commit the alleged offense and 
induce its commission in order that they may prosecute.” Sorrells 
v. United States, 287 U.S. 435, 442 (1932). 


First there must be proof of inducement or active participation 
of the government agent. Second, [the claim of entrapment 
must not have been overcome by a showing of] predisposition 
on the part of the accused to commit the offense. Hansford v. 
United States, supra at 363, 303 F.2d at 223. 
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fense testimony indicated that a special police employee 
had “planted” capsules on the appellant which, when 
found, formed the basis for his conviction. This Court 
indicated that: 


[The] unusual factual setting is not unrelated to the 
principle underlying the defense of entrapment in 
this respect: it is not the duty of officers “to incite 
to and create crime for the sole purpose of prosecut- 
ing and punishing it.” Id. at 44, 331 F.2d at 790. 
(Footnote omitted.) 


A defense request for an instruction on “entrapment” 
was characterized as a misnomer which misled the trial 
judge. However, the Court went on to hold: 


Yet it seems clear that the defense sufficiently saved 
its point that the jury should have received guidance 
adapted to the issue as framed. In light of the pe 
culiar factual situation here presented, the jury 
should have been told it must decide whether a per- 
son or persons acting at police request “set up” the 
appellant, to employ the vernacular, or “planted” the 
capsules so that police officers could then apprehend 
him with contraband narcotics in his possession. In 
short, the judge should have submitted to the jury 
the question of whether or not this appellant was the 
victim of a “frame-up” in the light of the back- 
ground [of the case]. Id. at 44-45, 331 F.2d at 
790-91. 


Court concluded: 


Had there been an instruction properly adapted to 
the issues as framed, the jury might still have re- 
jected the defense. It might have been concluded 
that this appellant was totally unworthy of credence, 
but in our view the evidence presented a jury ques- 
tion. In denying the request, the trial court erred. 
Id. at 46, 331 F.2d at 792. 


The major distinction between Smith and the instant 
case is that here the trial judge took notice of the peculiar 
factual situation and adapted his charge to the issue as 
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framed by the circumstances. He charged the jury as 
follows: 


The Government has the burden of establishing be- 
yond a reasonable doubt, first, that the defendant 
‘Albert B. Brooke possessed and transferred to Of- 
ficer Hampton capsules containing genuine narcotic 
drugs; 

Second, that the defendant actually knew at that 
time that the capsules or some of them contained 
narcotics. (Tr. 194) (Emphasis added). 

* * * * 

Now, you are instructed that knowledge is an es- 
sential element of each of the three offenses with 
which Albert B. Brooke is charged, that is, you may 
not find Albert B. Brooke guilty of any of those of- 
fenses unless you are convinced beyond a reasonable 
doubt that he was fully aware and understood that 
at least some of the capsules contained genuine nar- 
cotic drugs. (Tr. 195) (Emphasis added). 


Appellant in no way objected to the charge on knowledge, 
but argues that the issue of entrapment should also have 
gone to the jury. However, there was no factual issue 
presented by the evidence on entrapment. The Govern- 
ment’s case revealed that appellant knowingly passed 
narcotics in a transaction initiated by himself. The de- 
fense case, no matter how viewed, indicated that appel- 
lant did not “knowingly” pass narcotics—therefore, the 
defense case did not demonstrate that he was_induced 
to commit the offensés contained in the indictment, i.e., 
“knowingly” possessing and sélling narcotics, The fac-~ 
tual issue presented for jury determination was whether 
appellant committed the offense on his own motion or 
whether he was “framed.” That issue went to the jury 
under unchallenged instructions and was resolved against 
him. There was no error in refusing additionally to 
RVING LAD Foye 
Pes ie 
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Il. The trial court did not abuse its discretion when it 
ruled that appellant could be impeached by his prior 
convictions if he testified in his own behalf. 


(Tr. 150, 151, 153-160). 


At the conclusion of Pettas’ testimony, counsel for ap- 
pellant approached the bench and informed the court 
that, although he had advised appellant not to take the 
stand (Tr. 151) and that his prior convictions would be 
available to impeach his credibility if he did (Tr. 150), 
appellant wished to testify in his own behalf (Tr. 150). 
Defense counsel, in response to a question by the trial 
judge, informed the court that appellant had two previous 
felony convictions involving the Harrison Narcotics Act 
and four convictions under the Uniform Narcotics Act 
(Tr. 150). Counsel requested the court to inquire further 
into the nature and times of the convictions (Tr. 151). 
After the jury was excused, appellant, in response to a 
question by the court, stated he had two felony convic- 
tions for the sale of narcotics in 1952 and 1955 and also 
admitted his convictions under the Uniform Narcotics Act 
(Tr, 158, 154). The court then ruled it would permit 
the Government to impeach appellant with these convic- 
tions if he should take the stand (Tr. 154). After con- 
ferring with counsel, appellant decided not to testify 
(Tr. 155). 

After the court rendered its initial ruling, defense 
counsel argued that, because of the inference that could 
be drawn from the unexplained possession of the cap- 
sules, the court should exercise its discretion in favor of 
appellant (Tr. 156-158). The court pointed out that an 
explanation of possession was received through Pettas 
and, as the case stood, the question for the jury was 
whether it should believe Officer Hampton or Pettas (Tr. 
159). The court ruled that, in “such circumstances, ap- 
pellant should not be permitted to testify without the 
jury being made aware of his prior convictions (Tr. 
160). The court also refused to limit the impeachment 
to convictions for possession of narcotics (Tr. 160). Ap- 
pellant did not take the stand. 
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Appellant argues on appeal that the trial court, in 
ruling as it did, abused its discretion under Luck v. 
United States, 121 U.S. App. D.C. 151, 348 F.2d 763 
(1965). In Luck this Court held that there may be cer- 
tain cases where the trial judge might think that the 
cause of truth would be better served by permitting the 
jury to hear the defendant’s story than by the defend- 
ant’s foregoing the opportunity to testify because of the 
fear of prejudice founded upon his prior convictions. The 
Court was careful to point out, however, that the deci- 
sion on whether or not to permit impeachment by prior 
convictions was a matter for the trial judge’s discretion 
to be exercised as the circumstances of the trial unfolded 
before him and the exercise of which “is to be accorded 
a respect appropriately reflective of the inescapable re- 
moteness of appellate review.” Jd. at 157, 348 F.2d at 
769. 

Viewing all the circumstances in the instant case, one 
cannot fairly say that the trial court abused its discre- 
tion. Appellant’s explanation of his possession of the 
capsules had been presented through the defense wit- 
ness. Compare (Fletcher) Smith v. United States, —— 
U.S. App. D.C. ——, 359 F.2d 243 (1966). The trial 
judge felt that the cause of truth was not likely to be 
advanced by hearing the defendant’s testimony, which 
would have been substantially the same as that presented 
by Pettas (Tr. 151), and at the same time ignoring 
facts relevant to his credibility. We agree and respect- 
fully submit that the trial judge did not abuse his dis- 
cretion in so ruling. 


III. The trial judge did not abuse his discretion in per- 
mitting Officer Hampton, during the Government’s re- 
buttal case, to contradict certain testimony of Pettas 
given during the defense case. 


(Tr. 41, 162, 163) 


While testifying during the Government’s case-in-chief, 
Officer Hampton was not asked on direct examination 
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whether Pettas left the car or had any conversation with 
appellant prior to the sale. Defense counsel, on his cross- 
examination of Hampton, asked the following question 
and received the following answer: 


Q. Did Mr. Pettas get out at any time? 
A. No, sir, he didn’t. (Tr. 41). 


Thereafter, during the defense case, Pettas testified in 
detail to his getting out of the car, talking with appellant 
prior to the sale, passing him blank capsules and arrang- 
ing for their sale to Hampton. When the Government 
called Hampton as a rebuttal witness, appellant objected 
to his testifying that Pettas did not get out of the car on 
the ground that it was not proper rebuttal since Hamp- 
ton had, during the Government’s direct case, already tes- 
tified that Pettas did not leave the automobile. The court 
overruled appellant’s objection and permitted Hampton to 
testify that Pettas did not leave the car or have any con- 
versation with appellant prior to the sale (Tr. 162, 163). 

Appellant now argues that it was prejudicial error to 
allow Hampton’s rebuttal testimony in evidence. It is 
clear, however, as the cases relied on by appellant demon- 
strate, that the admission of rebuttal evidence is a matter 
entirely within the discretion of the trial judge. Allison 
v. Bannon, 24 A.2d 363 (N.J. 1942); Blair v. Pennsyl- 
vania Turnpike Com’n, 152 Pa. Super. 555, 33 A.2d 490 
(1943). Some courts even refuse to review an alleged 
abuse of discretion in this regard. Cornes v. United States, 
119 F.2d 127 (9th Cir. 1941). Under the circumstances 
of the instant case, however, it is clear that there was no 
abuse of discretion. 

Here, the only testimony regarding Pettas’ leaving the 
ear during the Government’s case-in-chief was the brief 
answer given by Hampton in response to a question posed 
by defense counsel. During the defense case, Pettas went 
further than testifying that he got out of the car. He 
said he also had a conversation with appellant, delivered 
blank capsules to him, and arranged for their sale to 
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Hamptor. The only way the Government could rebut this 
testimony was to have Hampton reiterate his testimony 
that Pettas never left the car and, therefore, could not 
possibly have conferred with appellant and passed him 
blank capsules prior to the sale to Hampton. Under these 
circumstances, it was not an abuse of discretion to permit 
him to so testify. 


IV. There was sufficient evidence to support the jury’s 
verdict. 


Finally, appellant claims that his conviction should be 
reversed because it was based solely upon the uncorrobo- 
rated testimony of a police undercover agent. This argu- 
ment is more significant for what it does not assert than 
for what it claims. Appellant does not claim there was 
an unreasonable delay between the offenses and his arrest. 
In fact, appellant was arrested on May 8 for the offenses 
which occurred on February 27—a delay of less than three 
months. Appellant does not claim that there had been a 
mistake in identity. He admitted that he participated in 
the transaction with Hampton, but claimed he was 
“framed.” Appellant does not make any claim, plausible 
or otherwise, that he could not recall the events of the day 
the offense was committed. In fact, he presented a wit- 
ness who described the activities of the day in detail. 

Notwithstanding the language from Ross v. United 
States, 121 U.S.App.D.C. 238, 349 F.2d 210 (1965), and 
Powell v. United States, 122 U.S.App.D.C. 229, 352 F.2d 
705 (1965), that appellant adopts, it is established that, 
where the other earmarks of Ross are not present, the 
uncorroborated testimony of an undercover agent is suffi- 
cient to support a conviction for violating the narcotics 
laws. Morrison v. United States, No. 19,325, decided July 
13, 1966; Wilson v. United States, 118 U.S.App.D.C. 319, 
335 F.2d 982 (1963). Since none of the other earmarks 
of Ross are present in the instant case and the agent’s 
testimony was credited by the jury, appellant’s claim 
based upon the uncorroborated nature of Hampton’s testi- 
mony must, therefore, fail. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Davip G. BRESS, 
United States Attorney. 
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